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The comments and analysis below are in response to the following request, received July 8 2005, from 
Councilmember Richard Conlin. 
 
 
Greetings, Commissioners! 
 
I appreciate the willingness of SPC to review the monorail Contract and I agree that it would be helpful to 
hear your comments.  I am most interested in making sure that the Contractor, and not the city, will 
assume the responsibility and cost of facilitating pedestrian and bicycle access to the stations.   
 
Other issues about which the commission's comments would be insightful include ridership and station, 
column and guideway design.  I understand that reviewing the Contract is a formidable task but if there is 
momentum to do so, I would welcome the input.   
 
Thank you, 
 
Councilmember Richard Conlin 
italics added 
 
 
The so-called “DBOM” (Design-Build-Operate-Maintain) Contract is actually two Contracts, the DBEC 
(Design-Build-Equip-Contract) and the OMC (Operate and Maintain Contract), intended to be executed 
simultaneously [DBEC page 2].  We are concerned here only with the DBEC.  References to paragraph 
numbers herein are to the DBEC as furnished to the Commission on compact disc. 

In addition the Commission has considered the presentation and comments by Mr. Tom Horkan at the 
June 27, 2005 meeting of the Monorail Review Panel (MRP) as well as the July 29, 2005 response by Mr. 
Horkan to the Commission’s written inquiry of July 19, 2005.  Copies of this correspondence are attached 
hereto. 

The documents which comprise the DBEC are voluminous, including mainly the Contract itself, the 
Technical Provisions, and the Contractor’s proposal, in that order of precedence.  The Final Design 
Documents, to be prepared under the Contract, would take precedence over the Technical Provisions and 
the Proposal, once they are completed and approved. [§1.3.1.2].   

The DBEC has been represented as a “fixed-price” Contract which “transfers risk” to the Contractor.  The 
DBEC is essentially what is known in the construction industry as a “turnkey” contract, in which the 
Contractor assumes overall responsibility to design, build and deliver the system including coordination 
of essentially all design, construction, and manufacturing work.  But this does not amount to assumption 
of all risk by the Contractor.   

Article 13 of the Contract was described by Mr. Horkan at the June 27 MRP meeting as “the scariest” part 
of the Contract.  He added that “it means exactly what it says.”  As shown on Exhibit A attached hereto, 
Article 13 includes 21 clauses providing for Contractor-initiated changes to the Contract Price, and 18 
clauses providing for changes to the Contract Time of Completion.  These clauses assign certain risks to 
the SMP, including many risks that normally adhere to the Owner in a construction contract.  These risks 
include differing site conditions [§§13.3.1.1.4, 13.3.1.2.8 ] and force majeure [§§13.3.1.1.3, 13.3.1.2.5 ], 
significant risks on any heavy construction project.  One of the events triggering two of these Change 
Order clauses [§§13.3.1.1.1, 13.3.1.2.1 ], i.e. failure to issue Notice to Proceed by August 15 2005, has 
already occurred.  

These risks also include third-party risks, including City-required changes to the design of the stations 
[§13.3.1.2.16], and guideway [§§13.3.1.2.15, 13.3.1.1.10], as well as certain mitigation measures, spelled 
out in the Transit Way Agreement, that are excluded from the DBEC scope of work but may be imposed 
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by the City [§§13.3.1.2.14, 13.3.1.1.9].  In his presentation to the MRP on June 27 2005, Mr. Horkan 
stated his views that (1) third-party risks are the greatest risk to the project, and (2) the City is the greatest 
third-party risk. 

With regard to the guideway design, the DBEC includes a process for arriving at a conceptual guideway 
design and approval of that design by the City [§2.1.6].  The Contractor is obligated to “participate on an 
advisory committee with representatives of the City to work collaboratively on the Guideway Design 
Concept Approval” [§2.1.6.3].  SMP may participate on this committee, but is not obligated to do so 
[§2.1.6.3].  The approved conceptual design is to be compared to the design included in the Proposal, and 
the Contractor is entitled to a change in the Contract Price based on the difference in cost attributable to 
City-required changes [§13.10.2.1]. 

With regard to the station designs, the designs approved by the City, through the permitting process, are 
to be compared to the prototypical designs included in the Proposal, and the Contractor is entitled to a 
change in the Contract Price based on the difference in cost attributable to City-required changes 
[§13.10.3.3,].  The prototypical station designs are required to be reasonably adapted to their site 
conditions and these adaptation would not be a basis for an increase in the Contract Price.  The designs of 
the stations are also expected to be responsive to community input, but the Contractor has only to deliver 
“reasonable objection” to such input in order changes responsive to such input to be the basis for an 
increase in the Contract Price [§13.10.3.3]. 

The foregoing analyses of the Contract with respect to change orders for City-required changes to the 
guideway and station designs were confirmed by Mr. Tom Horkan in his July 29 2005 response to SPC’s 
July 19 2005 inquiry. 

The DBEC delegates to the Contractor all of SMP’s obligations under the Transit Way Agreement 
(TWA) except certain obligations listed, and therefore excluded from the scope of work, in §2.1.10.  
Excluded are six of the seven the mitigation measures, spelled out in Exhibit C of the Transit Way 
Agreement, regarding pedestrian access to the stations [§2.1.10.27].  These are:  

1. Improvements to facilitate pedestrian access to the Elliott/Mercer Monorail Station from 
Uptown/Seattle Center Urban Center neighborhood, such as an elevated pedestrian 
connection to the station fare-paid zone, or other pedestrian improvements approved in a 
Master Use Permit. [TWA Exhibit C, §4(a)] [Note this is a deferred station.] 

2. Improvements to at-grade connections between the 5th & Stewart monorail station and 
Westlake Center. [TWA Exhibit C, §4(b)] 

3. An elevated walkway between the King/Weller monorail station and the existing Weller 
Street Pedestrian Bridge, if permitted by any required third-party approvals. [TWA Exhibit C, 
§4(c)] 

4. Improvements to major pedestrian routes as identified in Table 1, including reasonable 
enhancements to existing sidewalks and paths, pedestrian safety facilities (such as crosswalks 
and retiming of signals), and streetscape elements (such as lighting, landscape and urban 
design elements) to be proposed by SMP in permit applications and specified by the City in 
Project Construction Permits. [TWA Exhibit C, §4(e)] 

5. SMP shall provide or cause to be provided grade-separated pedestrian access to the west side 
of the BNSF railroad tracks for any station in the vicinity of Safeco Field and Qwest Stadium 
and Exhibition Hall. [TWA Exhibit C, §4(f)] 

6. Spot improvements to major pedestrian routes as identified in Table 2, including 
enhancements such as wayfinding and other spot improvements to existing sidewalks and 
paths, pedestrian safety facilities (such as crosswalks and retiming of signals), and streetscape 
elements (such as lighting, landscape and urban design elements). [TWA Exhibit C, §5(a)] 
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Should the City chose to enforce these mitigation measures, or otherwise impose mitigation measures 
under SEPA authority, the Contractor would be entitled to an increase in the Contract Price based on the 
cost of the mitigation measures  [§§13.3.1.2.14, 13.10.1]]. 

The Contract provides a $35M Contingency Fund [§§ 13.12.1]to cover risks for which the SMP remains 
responsible, including not only the city-required changes discussed above but also the other risks 
enumerated in § 13.3.  This is about 2% of the Contract amount.  If that fund becomes exhausted SMP 
may choose to bond another $35M, in other words SMP would assume a bonded debt to the contactor up 
to that amount [§§13.12.5.1].  If that funding mechanism becomes exhausted, then SMP would have to 
tap into its $76M unallocated reserve (equal to about 4% of the Contract amount).  The $76M unallocated 
reserve is also the backup source of funds for utility change orders in the event that the $67M utility 
allowance is exceeded.   

The foregoing analysis of the sources of funds to pay for change orders for City-required changes to the 
guideway and station designs were confirmed by Mr. Tom Horkan in his July 29 2005 response to SPC’s 
July 19 2005 inquiry. 

Altogether the reserves for SMP-assumed risks amount to approximately 6% of the Contract Price, or 8% 
if the bonded indebtedness is included.  This amount should be compared with the contingency and 
reserve funds which have been carried on other similar major public works projects. 

The Contract is clear that the conceptual and prototypical drawings included in the Proposal are the 
baseline against which city-required changes to the design of the guideway and stations are to be 
measured [§§13.10.2.1, 13.10.3.4].  These drawings were described by Mr. Horkan, at the June 27 2005 
MRP meeting, as being about 10% complete.  These drawings represent the design which both the Design 
Commission and Planning Commissions have criticized as lacking the excellence that the citizens of 
Seattle have been led to expect.   

It is generally understood and accepted that in a “turnkey” contract such as the DBEC the Owner 
intentionally relinquishes control over the design of the project.  The DBEC contains numerous clauses 
reflecting such intent [for example, §2.1.6.3, 2.1.6.6].  Given the financial pressures on the project, there 
is no reason to expect the quality of the design to meet the citizens’ expectations unless the City requires 
changes to improve the design. 

Likewise the Contract is clear that all but one of the mitigation measures spelled out in Exhibit C of the 
Transit Way agreement, regarding pedestrian access to the stations, are excluded from the Baseline 
Mitigation and therefore from the scope of work.  The Contract is also clear that the conceptual design of 
the project as set forth in the Contractor’s Proposal is the baseline against which city-required changes to 
these mitigation measures are to be measured [§§13.10.1.2].  Given the financial pressure on the project, 
there is no reason to expect that these mitigation measures will become part of the project unless required 
by the City.   

In addition to changes in the Contract Price, City-required changes to the design of the guideway, and 
City-required changes to the Baseline Mitigation, may entitle the Contractor to an extension of the 
Contract Time of Completion [§§13.3.1.1.10, 13.3.1.1.9]. 

Should the City choose to require improvements to the design of the guideway and stations, or choose to 
enforce the mitigation measures regarding pedestrian access spelled out in the Transit Way Agreement, 
the Contractor will be entitled to an increase in the Contract Price and these costs would have the effect of 
depleting the Contingency Fund, and possibly the Unallocated Reserve, at the outset of the project.  That 
might place the project in a financially untenable position.  To avoid that consequence the City may have 
no choice but to (1) accept the bare-bones design of the project as it is, and (2) not enforce the mitigation 
measures in the Transit Way Agreement regarding pedestrian access. 
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Exhibit A  -  Green Line DBEC Contract   -   Risk Allocation
Owner (SMP) Risks Contractor Risks

Change in 
Contract 

Price

Change in 
Contract 

Time
Cost Time

contract 
clause

contract 
clause

contract 
clause

contract 
clause

Contractor Responsibilities

1 cost of performance except for Change Orders 13

2 time of performance except for Change Orders 13

3 design errors and omissions 3.1.3 3.1.3

Contractor-Initiated Change Orders

1 differing site conditions 13.3.1.2.8 13.3.1.1.4

2 hazardous materials 13.3.1.2.8 13.3.1.1.4

3 changes in law 13.3.1.2.12 13.3.1.1.4

4 necessary technical provisions changes 13.3.1.2.6 13.3.1.1.6

5 new government approvals 132.31.2.7 13.3.1.1.7

6 litigation orders 13.3.1.2.11 13.3.1.1.8

7 changes in baseline mitigation 13.3.1.2.14 13.3.1.1.9

8 uncovering, removing and restoring Work 13.3.1.2.9

9 relocations 13.3.1.2.10

10 exemption under Rule 171 13.3.1.2.13

11 insurance premium increases 13.3.1.2.19

12 certain design, engineering and estimating costs 13.3.1.2.20

13 city-required changes in design of the guideway 13.3.1.2.15 13.3.1.1.10

14 landscaping for guideway areas 13.3.1.2.3

15 changes to design of Ballard Crossing 13.3.1.2.18 13.3.1.1.12

16 city-required changes to station design 13.3.1.2.16

17 failure by SMP to issue NTP by August 15 2005 13.3.1.2.1 13.3.1.1.1

18 interference by other SMP contractors 13.3.1.1.13

19 SMP-caused delays 13.3.1.2.4 13.3.1.1.2

20 utility delays 13.1.1.15

21 city-caused delays 13.3.1.2.17 13.3.1.1.11

22 force majeure events 13.3.1.2.5 13.3.1.1.3

23 any other express entitlement 13.3.1.2.21 13.3.1.1.14
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